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GENERAL STRUCTURING OF FINANCING

Types of debt and junior capital
What are the typical debt components of acquisition xnancing in your 
jurisdiction, Eoes acquisition xnancing typically include subordinated 
debt or just senior debt, ;re the proKiders of such acquisition xnancing 
typically lead arrangers( commercial banks or priKate debt funds,

Acquisition jnancing in the Swiss market often consists of senior debt only but it is 
not uncommon to have a ,unior debt component alsoJ especially on highly leveraged 
transactions.

Senior debt is typically made available by traditional lenders (commercial banks) but on 
occasion also by alternative lendersJ in particular by debt funds.

Hunior debt is typically made available by alternative lenders (andJ on occasion also by the 
vendor or its aWliates).

Law stated - 1 Februar 2024

Types of debt and junior capital
;re debt capital markets transactions )high-yield bondsH aKailable to 
support acquisition xnancings in your jurisdiction, ;re there restrictions 
applicable to such actiKities,

It is not uncommon for the Swiss debt capital markets to be tapped for takeout jnancing 
transactionsJ more specijcally by means of issuing bonds to replace bridge loans.

Kigh-yields bonds are seen on occasion as wellJ but then not typically issued in the Swiss 
market but in another market.

Law stated - 1 Februar 2024

Types of debt and junior capital
;re priKate debt funds or direct lenders actiKe in your jurisdiction to 
support acquisition xnancings, Eo they proKide unitranche debt facilities 
to buyers, ;re there restrictions applicable to such proKiders and 
actiKities,

‘hilst the market share of private debt funds and direct lenders in Switzerland is still lower 
than in certain other ,urisdictionsJ there has been an uptick in the activities of such market 
participants over the past few years.

‘here such alternative lenders are active in the Swiss marketJ unitranche debt facilities and 
certain other debt products are seen in the Swiss market. 

In terms of restrictionsJ there are no ma,or restrictions under Swiss law for lending activities 
by such market participants. The Swiss non-bank rules typically require that alternative 
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lenders demonstrate (by means of a tax ruling) that they qualify as a single lender (ieJ that 
they are not looked through for purposes of the Swiss non-bank rules).

Law stated - 1 Februar 2024

Types of debt and junior capital
;re priKate capital funds actiKe in proKiding hybrid capital products 
)including debt-like preferred equityH in lieu of traditional subordinated or 
me..anine debt, ;re there restrictions applicable to such proKiders and 
actiKities,

YesJ on occasion these products are seen in the Swiss marketJ but this is the exception and 
traditional subordinated debt and mezzanine debt are (still) the predominant products.

Law stated - 1 Februar 2024

Choice of law
What territory:s law typically goKerns the transaction agreements, Will 
courts in your jurisdiction recognise a choice of foreign law or a judgment 
from a foreign jurisdiction,

Acquisition agreements and related agreements for Swiss targets are typically governed by 
Swiss law.

The debt jnance documents for these transactions are frequently also governed by Swiss 
law. Certain factorsJ such as the ,urisdiction of the arrangers for a particular jnancing or if a 
jnancing is multi-layered in natureJ may call for other laws (such as English law or New York 
law) to apply to certain debt jnance documents.

Equity and hybrid elements are generally governed by Swiss law (as the law of the ,urisdiction 
of incorporation of the relevant entity).

As for the choice of a foreign law as the governing law of transaction agreementsJ the 
relevant Swiss con’ict of laws rules generally permit thisJ sub,ect to certain limitations.

Foreign ,udgments and awards of foreign arbitral tribunals can be recognised and enforced 
in SwitzerlandJ sub,ect to certain requirementsJ limitations and procedures.

Law stated - 1 Februar 2024

Restrictions on cross-border acquisitions and lending
Eoes the legal and regulatory regime in your jurisdiction restrict 
acquisitions by foreign entities, ;re there any restrictions on cross-border 
lending,

Generally speakingJ Swiss law does not restrict acquisitions in Switzerland by foreign entities. 
Specijc rules and requirements apply in certain regulated industries. For instanceJ the 
acquisition of a controlling stake in a Swiss bank by a foreign entity is sub,ect to an 
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additional permit and the satisfaction of certain requirements. There are also certain efforts 
to introduce a stricter foreign investment control regime in Switzerland.

AlsoJ while not seen often in practiceJ it is possible that a Swiss target company has transfer 
restrictions in place that preclude or limit foreign entities from becoming shareholders in the 
company.

‘here residential real estate is involved (including as part of the assets of a company)J 
specijc restrictions and requirements set out in the Federal Act on the Acquisition of Real 
Estate by Persons Abroad (known as Lex Qoller) become relevant.

Regarding cross-border lending into SwitzerlandJ there areJ with the exception of the area of 
consumer creditJ no specijc restrictions. Certain restrictions may apply where security is 
taken over real estate assets.

Law stated - 1 Februar 2024

Certain funds
;re there rules requiring certainty of xnancing for acquisitions of public 
companies, ‘aKe Mcertain funds: proKisions become market practice in 
other transactions where not required,

In the context of public takeoversJ Swiss law provides for :certain funds• rules and 
requirements that must be complied with. EssentiallyJ the offer prospectus must provide 
for jnancing details and a conjrmation from a review body is requiredJ conjrming that the 
bidder has taken the necessary steps to ensure that the necessary funds will be available. 
The :certain funds• requirements and provisions seen in the context of public takeovers in 
Switzerland are similar to international standards.

In the context of private transactionsJ there are no :certain funds• requirements under Swiss 
law. In practiceJ there is wide variety in what parties negotiate in terms of funding certainty. 
1uite oftenJ especially in the context of domestic transactions and where the seller and the 
acquirer are non-jnancial entitiesJ parties work with a relatively low :certain funds• threshold 
(egJ with a mere :highly conjdent letter•). In larger transactionsJ and especially in transactions 
where private equity sellers are involvedJ :certain funds• requirements are customary and the 
threshold is typically a high oneJ often higher even than in the context of public takeovers.

Law stated - 1 Februar 2024

Restrictions on use of proceeds
;re there any restrictions on the borrower:s use of proceeds from loans 
or debt securities,

Under Swiss lawJ there are no specijc restrictionsJ but parties will very typically agree upon 
the permitted use of proceeds in the facility agreement.

Law stated - 1 Februar 2024
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Licensing requirements for ;nancing
What are the licensing requirements for xnancial institutions to proKide 
xnancing to a company organised in your jurisdiction, ;re there licensing 
requirements for non-bank entities proKiding such xnancings, ;re there 
any eIceptions that permit non-bank entities to proKide xnancings on a 
limited basis,

It is one of the core activities of many Swiss banks to provide jnancing to corporate 
borrowers. YetJ merely providing such jnancing does not by itself trigger a licensing 
requirement under Swiss banking laws. RatherJ the licensing requirement is triggered only if 
the lender is rejnancing itself by means of accepting deposits from the public or rejnancing 
itself through a number of banks.

As far as cross-border lending is concernedJ Swiss banking laws are based on the principle of 
territoriality (ieJ lending into Switzerland on a strict cross-border basis is notJ as a general rule 
and sub,ect to certain exceptionsJ sub,ect to licensing and supervision by the Swiss Financial 
Market Supervisory Authority). UsuallyJ lending services are cross-border if the lender does 
not use or have recourse to physical infrastructure in Switzerland or personnel of its own in 
Switzerland for the purposes of its lending activities.

Law stated - 1 Februar 2024

Withholding tax on debt repayments
;re principal or interest payments or other fees related to indebtedness 
subject to withholding taI, As the borrower responsible for withholding 
taI, Oust the borrower indemnify the lenders for such taIes, ;re there 
structures that facilitate lending to borrowers by non-bank lenders and 
funds,

Under Swiss domestic tax lawsJ payments by a Swiss obligor under a bilateral or syndicated 
jnancing areJ as a ruleJ not sub,ect to Swiss withholding tax if the :Swiss non-bank rules• are 
complied with.

These rules addressJ among other thingsJ a potential tax recharacterisation of a borrowing 
that is not sub,ect to Swiss withholding tax into a jnancing from the public that is sub,ect to 
Swiss withholding tax. A Swiss withholding tax law issue is triggered where;

3 a syndicate consists of more than 50 non-bank lenders (the 50 non-bank rule)–

3 a Swiss obligor hasJ on an aggregate level (ieJ not on a transaction-specijc level)J more 
than 20 non-bank creditors (the 20 non-bank rule)– or

3 a Swiss obligor hasJ on an aggregate level (ieJ not on a transaction-specijc level)J 
more than 500 non-bank creditors under jnancings that qualify as deposits within 
the meaning of the relevant rules (the 500 non-bank rule).

For these purposesJ a :bank• is essentially dejned as a jnancial institution (Swiss or 
non-Swiss) that is licensed as a bank and that carries out genuine banking activities with 
infrastructure and personnel of its own.

Acquisition Finance 2024 Explore on Lexology

https://www.lexology.com/gtdt/workareas/acquisition-finance?utm_source=GTDT&utm_medium=pdf&utm_campaign=Acquisition+Finance+2024


RETURN TO CONTENTS

A breach of the Swiss non-bank rules can result in Swiss withholding taxes becoming 
applicable (currently at a rate of 8D per cent). These taxes would have to be withheld by the 
Swiss obligor and mayJ based on any applicable double taxation treatyJ be recoverable (in full 
or partially) by a lender.

AlsoJ a standard gross-up clause mayJ in light of a prohibition in the Swiss ‘ithholding Tax Act 
for a borrower to indemnify a lender for Swiss withholding taxJ not be valid and enforceable 
in SwitzerlandJ especially where the withholding tax is triggered as a result of a breach of any 
of the Swiss non-bank rules.

There are no particular structures that facilitate lending to Swiss borrowers by non-bank 
lenders. These lenders typically lend directly to Swiss borrowers and any such lender typically 
needs to obtain a tax ruling conjrming that it qualijes as a single lender for purposes of 
the Swiss non-bank rulesJ meaning that it is not looked through for purposes of the Swiss 
non-bank rules.

Law stated - 1 Februar 2024

Restrictions on interest
;re there usury laws or other rules limiting the amount of interest that can 
be charged,

Other than in the area of consumer creditJ there is no specijc legislation on the maximum 
rate of interest that can generally be charged on a loan. KoweverJ excessive rates of interest 
are sub,ect to the general Swiss law principles on usury. Under such principlesJ the maximum 
allowable rate of interest depends upon a number of factors and specijc circumstances. 
There is no clear test or limitJ but many practitioners believe that the limit wouldJ in many 
circumstancesJ be in the range of approximately 5D'59 per cent per year.

Law stated - 1 Februar 2024

Indemnities
What kind of indemnities would customarily be proKided by the borrower 
to lenders in connection with a xnancing,

In line with international standardsJ a borrower must typically indemnify its lenders for a 
breach of representations and covenants. In the context of acquisition jnancingsJ such 
representations and covenants tend to be quite comprehensive. In additionJ one would 
typically see;

3 tax indemnities–

3 funding indemnities–

3 currency indemnities and increased costs– and

3 break costs regimes.

Law stated - 1 Februar 2024
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Assigning debt interests among lendersv syndication and distribution of 
debt
Can interests in debt be freely assigned( participated in or transferred 
among lenders, ;re there restrictions to the syndication and distribution 
of acquisition-xnancing related debt,

Swiss law does not provide for any general restrictions on this. In practiceJ parties typically 
agree in facility agreements that assignments of a lender•s rights or transfers of its rights 
and obligations to a new lender are sub,ect to the borrower•s consentJ apart from certain 
exceptionsJ such as if an event of default is continuing or if an assignment or transfer is 
made to an existing lender or to an aWliate of an existing lender. In additionJ assignments and 
transfersJ as well as certain sub-participations and other risk exposure transfer transactionsJ 
must be made in compliance with the Swiss non-bank rules.

There are no Swiss law restrictions that would apply generally to the syndication and 
distribution of acquisition-jnancing related debt.

Law stated - 1 Februar 2024

Requirements to act as agent or trustee
Eo rules in your jurisdiction goKern whether an entity can act as an 
administratiKe agent( trustee or collateral agent, ;re there licensing 
requirements to act in such capacities,

These activities are not regulated activities under Swiss lawJ and Swiss law does not provide 
for specijc rules governing them. In practiceJ these activities are typically exercised by 
licensed banks.

Law stated - 1 Februar 2024

Debt buy-backs
Oay a borrower or xnancial sponsor conduct a debt buy-back,

ebt buy-back is not specijcally regulated under Swiss law. ‘here debt buy-backs 
are addressed in jnance documents (which is often the caseJ especially in leveraged 
transactions)J parties generally prohibit or restrict such transactions or provide that the 
borrower•s or jnancial sponsor•s participation be disregarded when it comes to voting 
matters.

Law stated - 1 Februar 2024

Exit consents
As it permissible in a buy-back to solicit a majority of lenders to agree to 
amend coKenants in the outstanding debt agreements,
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Swiss law does not specijcally restrict a borrower from soliciting lenders• consent in the 
context of amendment requests. The relevant debt agreements will determine whether 
ma,ority lenders• consent is suWcient or whether all lenders• consent is required for a 
particular amendment request.

‘ith no contractual provisions to the contraryJ Swiss law permitsJ in the authors• viewJ 
that ma,ority requirements are solicited in a buy-back scenarioJ sub,ect to compliance with 
general principles of law (egJ acting in good faith). 

Law stated - 1 Februar 2024

GUARANTEES AND COLLATERAL

Related company guarantees
;re there restrictions on the proKision of related company guarantees, 
;re there any limitations on the ability of foreign-registered related 
companies to proKide guarantees,

It is the prevailing view in Switzerland that the provision of upstream guarantees (ieJ 
guarantees for obligations of direct or indirect shareholders of the guarantor) and 
cross-stream guarantees (ieJ guarantees for obligations of sister companies of the 
guarantor) is sub,ect to a number of requirements and restrictions.

Broadly speakingJ it is held that these guarantees should be treated as the equivalent of 
a dividend distribution as far as formal and substantive requirements and limitations are 
concerned. The key implication of this is that upstream and cross-stream guarantees areJ 
in practiceJ limited to the amount that the guarantor could distribute to its shareholders 
as a dividend at such time as a demand is made under the guarantee. This limitation is 
sometimes referred to as the :free equity limitation•. AlsoJ payments under upstream and 
cross-stream guarantees may be sub,ect to tax implicationsJ including Swiss withholding 
tax.

ownstream guarantees (ieJ guarantees for obligations of direct and indirect subsidiaries 
of the guarantor) are not typically sub,ect to restrictions. Exceptions are possible under 
certain circumstancesJ for instanceJ if the subsidiary is not a wholly owned subsidiary of the 
guarantor or if the subsidiary is in signijcant jnancial distress.

As far as foreign entities are concernedJ there are no specijc limitations under Swiss law on 
the ability of such entities to provide guarantees for obligations of Swiss entities.

Law stated - 1 Februar 2024

Assistance by the target
;re there specixc restrictions on the target:s proKision of guarantees or 
collateral or xnancial assistance in an acquisition of its shares, What 
steps may be taken to permit such actions,

The requirements and limitations applicable to upstream and cross-stream guarantees are 
also applicable to upstream and cross-stream security interests. That saidJ where a Swiss 
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target provides guarantees and security interests for obligations of the acquirer (which 
will become the parent company of the Swiss target as a result of the acquisition)J this 
Swiss security package would be upstream in nature and therefore sub,ect to the various 
requirements and limitationsJ including the free equity limitation.

Swiss law does not provide for whitewash or similar procedures. A number of steps are 
taken in practiceJ howeverJ to bolster the validity of an upstream security package and to 
mitigateJ as far as possibleJ the imperfections of such security packages. The starting point 
is to make sure that the articles of association of the Swiss entity explicitly permit upstream 
undertakings. It is also important to ensure that the relevant transaction documents and 
the transactions contemplated are properly approved by the relevant corporate bodies. In 
additionJ transaction documents will typically address the free equity limitation and certain 
Swiss withholding tax law points and they will also typically provide for certain undertakings 
and assurances by the security provider to mitigateJ to the extent possibleJ the upstream 
limitations. MoreoverJ parties are typically advisedJ for corporate law and tax law reasonsJ to 
compensate the Swiss entity for the granting of the upstream security package by means of 
a guarantee or security fee.

Specijc Swiss law issues can be faced where a Swiss target group company with minority 
shareholders is required to grant a guarantee or security interests for the obligations of the 
obligors under an acquisition jnancing. Such issues must be analysed and addressed on a 
case-by-case basis.

Law stated - 1 Februar 2024

Types of security
What kinds of security are aKailable, ;re –oating and xIed charges 
permitted, Can a blanket lien be granted on all assets of a company, What 
are the typical eIceptions to an all-assets grant, ;re there limitations on 
security granted by a target to support its acquisition,

Floating charges and blanket liens are not available under Swiss law. Such types of security 
interests areJ among other thingsJ not in line with the Swiss law requirements on the required 
level of specijcation of the collateral assets and they are also not typically in line with the 
Swiss law requirement that a security provider no longer be in possession of the collateral 
assets (in the case of movable assets).

In corporate lending transactionsJ the two most commonly used forms of security interests 
are the right of pledge and the security assignment or security transfer. SpecijcallyJ in 
the context of secured acquisition jnancing transactionsJ the Swiss security package 
often consists of a pledge over the shares in the Swiss targetJ a security assignment of 
certain receivablesJ a security assignment of rights and receivables under the acquisition 
agreementsJ a pledge over bank accounts and guarantees by certain entities. The scope of 
the security package mayJ of courseJ be narrower or broaderJ depending on the specijcs of 
the transaction andJ in particularJ the specijcs of the available assets.

As far as guarantee and collateral support by a target is concernedJ such support is typically 
possible but typically sub,ect to the upstream limitations. AlsoJ where minority shareholders 
are involved at target levelJ it is very diWcult to put in place guarantee and collateral supportJ 
which in the context of take private transaction typically means that guarantee and collateral 
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support by the target group cannot meaningfully be implemented prior to completion of the 
squeeze-out.

Law stated - 1 Februar 2024

Requirements for perfecting a security interest
;re there specixc bodies of law goKerning the perfection of certain types 
of collateral, What kinds of notixcation or other steps must be taken to 
perfect a security interest against collateral, Eo stamp duties or similar 
taIes apply to taking a perfected security interest,

These matters are primarily governed by the Swiss Code of ObligationsJ the Swiss Civil 
Code andJ in an international contextJ the Swiss Private International Law Act. AlsoJ specijc 
rules can be applicable for certain specijc asset types (for instanceJ the Swiss Book-Entry 
Securities ActJ where security is taken over book-entry securities).

Under Swiss lawJ the perfection requirements depend on the form of the security interest and 
on the type of collateral asset.

In generalJ a security interest over movable assets requires that the security provider give up 
possession of the relevant assets. Possession of these assets must pass to the secured 
parties or to a third party. This requirement does not apply to immovable assets and does 
not apply to movable assets for which there is a special register (in particularJ ships and 
aircraft).

Notijcation is notJ as a general ruleJ required under Swiss law to create a security interestJ 
but it is required to prevent the underlying parties (egJ debtors under receivables assigned 
for security purposes) from validly discharging their obligations by means of payment to the 
security provider.

In the context of a customary security packageJ no Swiss stamp duties or similar taxes apply 
to the taking of these security interests.

Law stated - 1 Februar 2024

Renewing a security interest
Bnce a security interest is perfected( are there renewal procedures to keep 
the lien Kalid and recorded,

There are no such requirements in Switzerland.

Law stated - 1 Februar 2024

Stakeholder consent for guarantees
;re there Mworks council: or other similar consents required to approKe the 
proKision of guarantees or security by a company,
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No works council or similar consents are required to approve the provision of a guarantee or 
security interest by a Swiss company.

Law stated - 1 Februar 2024

Granting collateral through an agent
Can security be granted to an agent for the benext of all lenders or 
must collateral be granted to lenders indiKidually and then amendments 
eIecuted upon any assignment,

It is possible under Swiss law that security is granted toJ and held byJ an agentJ and security 
documents can be drafted such that it is not necessary to amend them upon a change of the 
secured parties. ‘here the security interest is a security assignment or a security transferJ 
the security agent can act in its own name for the benejt of the secured parties. ‘here 
the security interest is a right of pledgeJ it is necessary that the security agent act as direct 
representative of the secured parties (ieJ in the name and on behalf of the secured parties). 
The reason for this is that a Swiss law pledge is accessory in natureJ meaningJ among other 
thingsJ that the secured party must be identical to the creditor. This can be achieved by 
having the security agent act as a direct representativeJ which is the standard approach in 
Switzerland for accessory security interests (with exceptions for very specijc transactionsJ 
where it can be necessary to adopt another approach). An alternative approach would be to 
create a parallel debt and to secure such parallel debtJ as is done in many other ,urisdictions. 
KoweverJ the concept of parallel debt remains untested in Switzerland. It is for this reason 
that the parallel debt concept is still not frequently used in Swiss security documents (at 
least not on a standalone basis).

Law stated - 1 Februar 2024

Creditor protection before collateral release 
What protection is typically afforded to creditors before collateral can be 
released, ;re there ways to structure around such protection,

Not applicable.

Law stated - 1 Februar 2024

Fraudulent transfer
Eescribe the fraudulent transfer laws in your jurisdiction@

Swiss insolvency laws provide for clawback rules. In additionJ Swiss insolvency laws 
provide that a creditor can request the court to open bankruptcy proceedings without prior 
enforcement proceedings against a debtor that acted fraudulentlyJ or that is attempting to 
act fraudulentlyJ to the detriment of its creditors.
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In addition to the insolvency law rulesJ Swiss criminal laws provide that it is a criminal offence 
if a debtor reduces its assets to the detriment of its creditors if bankruptcy proceedings are 
commenced against it or if a certijcate of unsatisjed claims has been issued.

Law stated - 1 Februar 2024

DEBT COMMITMENT LETTERS AND ACQUISITION AGREEMENTS

Types of documentation
What documentation is typically used in your jurisdiction for acquisition 
xnancing, ;re short-form or long-form debt commitment letters used 
and when is full documentation required, ;re there market practices 
that require the use of particular types of documents or forms in your 
jurisdiction,

The documentation for acquisition jnancings variesJ depending onJ among other thingsJ the 
size and structure of the particular transaction and the involved arrangers and lenders.

Smaller transactions are often jnanced by a limited number of banks stepping in as senior 
lenders and the documentation for such transactions is oftenJ especially where the borrower 
is a non-jnancial buyerJ relatively straightforward. In such transactionsJ it is not uncommon 
in SwitzerlandJ especially in domestic transactionsJ that parties work with a short-form debt 
commitment letter or even without a formal debt commitment letter but with a mere :highly 
conjdent letter• of a bank.

By contrastJ in the context of larger acquisition jnancingsJ and especially in leveraged 
transactions and in cross-border transactionsJ the documentation is typically more complex 
and also frequently suitable for the international syndicated loan markets. In these 
transactionsJ it is not customary to see long-form debt commitment letters.

In the context of public takeover transactionsJ parties typically sign the long-form jnance 
documents prior to the publication of the offer (or work with a debt commitment letter that 
has an agreed long-form facility agreement attached to it).

Law stated - 1 Februar 2024

LeKel of commitment
What leKels of commitment are giKen by parties in debt commitment 
letters and acquisition agreements in your jurisdiction, vully underwritten( 
best efforts or other types of commitments,

Swiss market practice recognises both fully underwritten transactions and best efforts• 
transactions. In the context of acquisition transactionsJ it is fairly common to see fully 
underwritten jnancings. AlsoJ in today s marketJ it is not uncommon for large banks to fully 
underwrite the jnancing for large transactions on a pure bilateral basis (with syndication 
efforts often starting after announcement only).

Law stated - 1 Februar 2024
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Conditions precedent for funding
What are the typical conditions precedent to funding contained in the 
commitment letter in your jurisdiction,

The set of conditions precedent in a debt commitment letter depends on the particular 
transaction. 1uite oftenJ in certain funds  jnancingsJ the conditions will include;

3 that no ma,or default has occurred or is continuing (ma,or defaults being a subset of 
particularly important defaults as more fully set out in the full documentation)–

3 that no ma,or representations and warranties have been breached (ma,or 
representations and warranties being a subset of particularly important 
representations and warranties as more fully set out in the full documentation)–

3 that no ma,or covenants have been breached (ma,or covenants being a subset of 
particularly important covenants as more fully set out in the full documentation)–

3 that it is not unlawful for a lender to perform its obligations or to fund its participation– 
and

3 certain other points (egJ no change of controlJ evidence that additional funds (egJ 
equity) are available to the borrowerJ copies of the signed acquisition agreementsJ 
and delivery of utilisation request).

Law stated - 1 Februar 2024

Flex proKisions
;re –eI proKisions used in commitment letters in your jurisdiction, Which 
proKisions are usually subject to such –eI,

It is not uncommon in the Swiss market that the debt commitment papers provide for market 
’ex provisions. These provisions will typically entitle the arrangers to increase the interest 
marginJ increase certain feesJ or change other terms or the structure of the facilities.

The ’ex provisions are typically drafted such that the arrangers can only exercise them where 
theyJ in good faithJ determine them to be necessary. AlsoJ parties often agree on a maximum 
cap that any such changes are allowed to fall within.

In recent yearsJ borrowers have been able to negotiate in a number of transactions (including 
very large jnancings) that the commitment papers do not include ’ex provisions.

Law stated - 1 Februar 2024

Securities demands
;re securities demands a key feature in acquisition xnancing in your 
jurisdiction, FiKe details of the notable features of securities demands 
in your jurisdiction@

This is not frequently seen in Switzerland.
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Law stated - 1 Februar 2024

’ey terms for lenders
What are the key elements in the acquisition agreement that are releKant 
to the lenders in your jurisdiction, What liability protections are typically 
afforded to lenders in the acquisition agreement,

Lenders typically want to make sure that they are not obliged to fund if the bidder is not 
obliged to close the acquisition transaction. Attention is therefore paidJ among other thingsJ 
to the drafting of the material adverse change provisions in the acquisition documentsJ on 
the one handJ and the jnance documents on the other hand. In additionJ lenders will typically 
want to have an :out• in the jnance documents if a material adverse change occurs in relation 
to the bidderJ if a change of control occurs in relation to the bidder or if certain other draw-stop 
events occur.

As regards liability protection afforded to lenders in acquisition agreementsJ such provisions 
are relatively uncommon in Switzerland. Parties generally take suWcient comfort from 
making sure that the seller is not party to any of the jnance documents and that the jnance 
documents are drafted such that the seller does not have a legal basis for a claim against 
the banks. On the rare occasion that this is not viewed as giving suWcient comfortJ banks 
seek the inclusion of specijc liability protection in acquisition agreements.

In jnance documentsJ one would typically see waiver of liability provisions and indemnity 
provisions for the benejt of the lenders.

Law stated - 1 Februar 2024

Take-priKate transactions
An the conteIt of take-priKate transactions  what are the common issues 
releKant to acquisition xnancings in your jurisdiction, 

The common issues for the jnancing of these transactions in Switzerland can be thought of 
as issues that fall in the bucket of (5) ensuring that the jnancing complies with the certain 
funds requirements applicable under Swiss law and (2) restrictions applicable to guarantee 
and collateral support by the target group prior to completion of the squeeze-out.

OftenJ it is also necessary to obtain certain tax rulingsJ coveringJ among other topicsJ certain 
aspects of the jnancing transaction.

In additionJ there frequently are certain transaction-specijc issues that need to be worked 
through. It seems fair to say though thatJ in practiceJ issues on the jnancing workstream of 
such transactions can be worked through and that there are not usually any insurmountable 
issues. 

Law stated - 1 Februar 2024

Take-priKate transactions
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What are the rules and procedures for Msquee.e-outs: in your jurisdiction, 
efore a Msquee.e-out:( are there permissible restrictions on acts by the 

target, As it possible to obtain security pending the completion of a 
Msquee.e-out:,

Swiss takeover rules allow an offeror that holds 9 per cent of the voting rights of the target 
to apply for a court decision cancelling the remaining equity securities of the target company 
against the same consideration as offered under the offer.

Such squeeze-out request must be made within three months after expiration of the offer s 
additional offer period. Obtaining the appropriate court decision takes approximately six 
months. The proceedings are in general uncontroversial as the minority shareholders  
defence possibilities are very limited. In particularJ the minority shareholders cannot ob,ect 
to the price they obtain.

In addition to this statutory squeeze-outJ the Swiss Merger Act allows offerors to complete 
a squeeze out merger if the offeror holds 0 per cent or more of the voting rights of the 
target company. In such a caseJ minority shareholders can be forced to accept cash or any 
other kind of assets in exchange for their shares of the target company. KoweverJ under this 
squeeze-out proceedingJ the minority shareholders do have appraisal rights.

Swiss takeover rules prevent the board of directors and management of the target company 
from taking frustrating actions without shareholders  approval as from the publication of the 
pre-announcement of the offer. Frustrating actions are dejned in this context as transactions 
altering signijcantly the assets or liabilities of the target companyJ such as the sale or 
acquisition of target company s assets at a value or price exceeding certain thresholds.

In the context of take private transactionsJ when it comes to guarantee and collateral supportJ 
it is not typically meaningfully possible to implement this guarantee and collateral support 
by Swiss target companies prior to completion of the squeeze-out proceeding.

Law stated - 1 Februar 2024

Public ;ling of commitment papers
;re commitment letters and acquisition agreements publicly xled in your 
jurisdiction, ;t what point in the process are the commitment papers 
made public,

Commitment letters do not have to be and are not publicly jled in Switzerland and do notJ 
as a matter of lawJ have to be made public. The same holds true for acquisition agreementsJ 
with exceptions for specijc transactions for which the agreements must be jled with the 
commercial register. In asset transactionsJ registration requirements exist for certain assets. 
FinallyJ as in other ,urisdictionsJ merger control provisions and jling requirements exist under 
Swiss competition law. Special rules apply in the context of public takeover transactions.

Law stated - 1 Februar 2024

ENFORCEMENT OF CLAIMS AND INSOLVENCY 
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Restrictions on lenders  enforcement 
What restrictions are there on the ability of lenders to enforce against 
collateral, Can lenders engage in self-help through foreclosure or the 
eIercise of remedies under stock pledges or control agreements, 

In bankruptcy proceedingsJ creditors secured by means of a pledge must submit the 
respective collateral to the bankruptcy administration and are not entitled to realise the 
collateral privatelyJ but will be satisjedJ before any other creditorsJ out of the net enforcement 
proceeds of the sale of such collateral. This holds true for all movable assets that have been 
pledged to the secured partyJ rather than transferred or assigned for security purposes.

Additional exceptions to the above-mentioned principle apply to intermediated securities that 
are traded on a representative market. In turnJ real estate mortgages are only realised and 
proceeds paid out to the creditors if their claims against the debtor are due– claims secured 
by real estate mortgages that are not yet due are assigned to the acquirer of the real property.

In composition proceedings leading to a composition agreement with assignment of assetsJ 
secured creditors with a pledge on movable assets are not obliged to deliver the collateral 
to the liquidator. After the moratoriumJ they are generally entitled to liquidate the pledged 
collateral by oWcial enforcement proceedings orJ if the pledge agreement so providesJ by 
private sale.

Law stated - 1 Februar 2024

Debtor-in-possession ;nancing
Eoes your jurisdiction allow for debtor-in-possession )EAPH xnancing,

Swiss law does not provide for a specijc jnancing instrument for companies in jnancial 
distress. NeverthelessJ a Swiss entity that is in jnancial distress mayJ as an alternative 
to an application for bankruptcyJ seek a composition with its creditors and apply for a 
moratorium while negotiations are ongoing. ‘hereas an entity would be dissolved at the 
end of bankruptcy proceedingsJ composition proceedings aim to restructure the debts of 
the debtor. New liabilities incurred by the debtor with the administrator•s consent during such 
a moratorium will be separated from the pre-existing creditors• claims and will be satisjed 
jrst before the payment of percentage dividends or liquidation proceeds under a settlement 
agreement. The administrator•s consent will only be given if the rights of the existing creditors 
are not ,eopardised. This privilege will also be maintained if the company is ad,udicated 
bankrupt at a later stage. Secured claims are not sub,ect to the composition agreementJ 
except for such part of the secured claim that may remain unsatisjed after realisation of the 
collateral.

Law stated - 1 Februar 2024

Stays and adequate protection against creditors
Euring an insolKency proceeding is there a general stay enforceable 
against creditors, As there a concept of adequate protection for eIisting 
lien holders who become subject to superior claims,
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Under Swiss debt enforcement lawJ the opening of bankruptcy proceedings leads to the 
cessation of all other enforcement proceedings against the debtorJ and new enforcement 
proceedings for claims that arose before the declaration of bankruptcy are not permissible.

Upon the opening of bankruptcy proceedingsJ all obligations of the debtor (except for claims 
secured on real estate) become due immediately. The realisation of assets is reserved to the 
bankruptcy administrator. Secured creditors will be satisjed jrstJ before any other creditorsJ 
out of the net enforcement proceeds of the relevant collateral.

‘hereas bankruptcy proceedings lead to the dissolution of the debtorJ it is a key rationale of 
composition proceedings to either facilitate the dissolution of the debtor by applying a more 
’exible procedure than in bankruptcy proceedings or to restructure the debts of the debtor.

In generalJ there are two different procedural stages of composition proceedings; the stage of 
a (dejnite) moratorium– and the stage after the composition agreement has been concluded 
among the creditors and approved by the competent court. In additionJ the competent 
court may appoint a temporary administrator and grant a temporary moratorium of up 
to two months as preliminary measures before it decides on the opening of composition 
proceedings.

uring a dejnite moratoriumJ creditors of claims other than jrst-class claims or claims 
that are secured by real estate are not entitled to commence or continue debt enforcement 
proceedings and the periods of limitation and peremptory deadlines do not run. In any 
eventJ realisation of collateral is not permitted during a moratorium. This not only affects 
enforcement proceedings with the assistance of debt enforcement authoritiesJ but also 
private realisation of collateral. After the moratoriumJ creditors are generally entitled to 
liquidate collateral by oWcial enforcement proceedings for the realisation of collateral orJ if 
the security agreement so providesJ by private sale.

As mentioned aboveJ secured claims are satisjed directly from the net enforcement 
proceeds of the relevant collateral. If several security interests exist in the same propertyJ 
they are ranked in chronological order of establishmentJ or in the case of :register assets• 
(egJ real estate)J as indicated in the relevant register.

Law stated - 1 Februar 2024

Clawbacks
An the course of an insolKency( describe preference periods or other 
reasons for which a court or other authority could claw back preKious 
payments to lenders@ What are the rules for such clawbacks and what 
period is coKered,

Swiss insolvency laws provide for clawback rules. Broadly speakingJ under such rulesJ 
certain arrangements or dispositions made by the insolvent during a period (suspect period) 
preceding the declaration of bankruptcy or the grant of a moratorium may be clawed back 
in bankruptcy proceedings. This potential challenge relates to;

3 donations and dispositions made by the debtor without any or without adequate 
consideration within a suspect period of one year–

3
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the granting of a security interest for existing debtsJ if the debtor was notJ by prior 
agreementJ contractually obliged to create the relevant security interestJ the payment 
of a claim in a manner other than by the usual means of payment and the payment of a 
debt that was not yet dueJ provided the debtor was over-indebted when the disposition 
was made and further provided that the disposition took place within a suspect period 
of one year– and

3 dispositions made by the debtor within a suspect period of jve yearsJ if the disposition 
was made with the intent to prefer one creditor to the detriment of other creditors and 
if the privileged creditor knew or should have known of such intent.

Law stated - 1 Februar 2024

Ranking of creditors and Koting on reorganisation
An an insolKency( are creditors ranked, What Kotes are required to approKe 
a plan of reorganisation,

Under Swiss lawJ claims of creditors are satisjed in a specijc order. Secured claims are 
satisjed directly out of the net enforcement proceeds of the relevant collateral. ebt incurred 
by the bankruptcy or liquidation estate or during a debt restructuring moratorium with the 
administrator•s consent ranks above unsecured claims. Unsecured claims are satisjed out 
of the proceeds of the remainder of the bankruptcy estate. There are three classes of 
unsecured claims. The jrst class consists ofJ inter aliaJ certain claims of employees as 
well as claims of pension funds. The second class consists of claims regarding various 
contributions to social insurances and tax claims. All other claims are ranked in the third 
class. Creditors for such claims only get paid after all privileged claims are satisjed in full.

A Swiss corporation in jnancial distress mayJ as an alternative to an application for 
bankruptcyJ seek a composition with its creditors and apply for a moratorium while 
negotiations are ongoing. Approval of a composition agreement by the creditors requires 
the aWrmative vote of either a ma,ority of creditors (headcount) representing two-thirds of 
the total debt that is sub,ect to the composition agreement or a quarter of the creditors 
(headcount) representing three-quarters of the total debt that is sub,ect to the composition 
agreement. In addition to creditors• approvalJ a composition agreement also requires 
conjrmation from the composition court. Once court conjrmation has been obtainedJ 
a composition agreement becomes binding upon all creditors whose claims are sub,ect 
to the composition agreementJ whether or not they have participated in the composition 
proceedings.

Law stated - 1 Februar 2024

Intercreditor agreements on liens
Will courts recognise contractual agreements between creditors 
proKiding for lien subordination or otherwise addressing lien priorities,

Swiss law recognises agreements addressing lien priorities. A distinction is made between 
security interests in relation to assets for which there is a register (register assets) and assets 
for which there is no register.
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For register assets (in particularJ real estateJ ships and aircraft)J the ranking of the security is 
determined by the rank in the relevant register. This rank is agreed between the parties at the 
time the security interest is granted. KoweverJ parties cannot agree on a ranking that would 
affect the security of a third party whose rights are already entered in the registerJ unless 
the third party agrees. To be effectiveJ any agreed new ranking must again be entered in the 
register.

For security over non-register assetsJ the ranking of security is determined by the 
chronological order in which the security interests were granted (time priority concept). 
Parties canJ howeverJ agree on a different ranking among themselves.

Law stated - 1 Februar 2024

Discounted securities in insolKencies
‘ow is the claim of an original issue discount )BAEH or discount debt 
instrument treated in an insolKency proceeding in your jurisdiction,

In the absence of precedentsJ it is the authors• view that the claim made in an insolvency of a 
Swiss issuer of such an instrument could be the full amount of the instrument but discounted 
for the remaining duration of such instrument.

Law stated - 1 Februar 2024

Liability of secured creditors after enforcement
Eiscuss potential liabilities for a secured creditor that enforces against 
collateral@

As a general pointJ where a secured creditor enforces against collateral in a manner that is 
not commercially reasonable (or not in line with applicable statutory or contractual rulesJ or 
both)J this may open up a risk of claims for damages.

AlsoJ specijc liabilities can ariseJ for instanceJ in connection with real estateJ namelyJ where 
a secured creditor forecloses into real estate assets and becomes the legal owner of the real 
estate asset.

Law stated - 1 Februar 2024

UPDATE AND TRENDS

Proposals and deKelopments
;re there any proposals for new legislation or regulation( or to reKise 
eIisting legislation or regulation, Af so( please giKe a reference to any 
written material( whether o cial or press reports@ ;re there any other 
current deKelopments or trends that should be noted,

There are not currently legislative proposals pending in Switzerland that are expected to have 
a material impact on acquisition jnancing transactions.
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In terms of developmentsJ it is maybe worth noting that acquisition jnancing transactions 
with alternative lenders (and with debt funds in particular) seem to have a somewhat higher 
momentum than was the case the past few years. It remains to be seen whether this is a 
temporary or a lasting development.

AlsoJ more broadly on developmentsJ the Swiss debt jnance market (including the market 
for acquisition jnancings) is expected to ad,ust somewhat in light of the recent acquisition 
of Credit Suisse by UBS. It is too early at this stage to anticipate what the impact will be 
of the combination of the two banking groups on the Swiss debt jnance marketJ but it 
is expected by many market participants and observers that the enlarged UBS group will 
absorb a signijcant portion of the market needs that were served by Credit Suisse so far.

Law stated - 1 Februar 2024

LAW STATED DATE

Correct on:
Please state the date on which the law stated here is accurate@

5 February 2024.

Law stated - 1 Februar 2024

Acquisition Finance 2024 Explore on Lexology

https://www.lexology.com/gtdt/workareas/acquisition-finance?utm_source=GTDT&utm_medium=pdf&utm_campaign=Acquisition+Finance+2024

	Cover page
	Inner cover
	Contents page
	Contributors page
	Answers page

